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To: 	Mendocino County Inland Water and Power Commission Board of Directors
Date:	March 9, 2026
Re:	Status of Round Valley Indian Tribes’ Water Rights
You asked that I explain in writing the basis of my previous statement: 

If Mendocino County Inland Water and Power Commission (the “Commission”) had not executed the Water Diversion Agreement locking in a chance to continue to divert Eel River water, then the Round Valley Indian Tribes (“RVIT”) likely would have had water rights more senior than PG&E’s (and thus the Commissions), and therefore we would have been at a legal disadvantage.

RVIT is a federally recognized Tribal Nation located in Northern California. In 1856, the Secretary of the Interior set aside the Nome Cult Farm that comprised 25,030 acres as a reservation for several tribes, including those that comprise RVIT.  In 1870, President Grant expanded the reservation to 31,683 acres and conformed its designation as the Round Valley Indian Reservation. RVIT’s federal reserved fishing rights likewise were secured by the creation of the reservation, including an act of Congress in 1873, which enlarged the reservation by 77,000 acres and set the boundaries of the reservation "extending from the Middle Fork of Eel River on the east to the Eel River on the west ... and the center of the Middle Fork river shall be the eastern boundary, and the center of the Eel shall be the western boundary of said reservation, with the privilege of fishing in said streams." Act of March 3, 1873 (17 Stat. 633). 

In Winters v. United States, 207 U.S. 564 (1908), the United States Supreme Court held that where the United States “reserves” land for a particular purpose, that reservation impliedly also “reserves” such water rights as are necessary to fulfil the purpose of the reservation, and that this doctrine applies to reservations of land for Tribal Nations.  In fact, in Winters the Court held that because the reserved tribal rights belong to the Tribes themselves, the United States could not impair those rights by diverting water off the reservation.  See Cappaert v. United States, 426 U.S. 128,138 (1976) for the most recent holding continuing to following the reasoning in Winters.  In the case of the RVIT reservation, in creating the reservation the United States impliedly reserved water from all appurtenant sources then unappropriated, including the Eel River, as necessary to accomplish the purposes of the reservation. Thus, under this established case law, RVIT’s federal reserved water rights were vested on the date the reservation was created: 1856. That makes them more senior than all appropriative rights in the Eel River system. 

In the early 1900s, the Potter Valley Project (PVP), which is more junior to the date of RVIT’s reservation by more than 50 years, began diverting Eel River water into the Russian River system. The rights held by PG&E for the PVP, even if transferred to the Commission, would be inferior to those of RVIT, placing the Commission at a significant legal disadvantage.

Although RVIT’s water and fishing rights are unquantified and unadjudicated (meaning that a Court has not confirmed the analysis above in a recorded decision or determined the extent of the water rights), I believe that the rights would be adjudicated in favor of RVIT, making them the senior, or first priority, rights on the Eel River. It is an open question how a court would quantify those rights, but spending decades litigating that issue creates significant uncertainty around the Commission’s access to water in the meantime and would constitute an extensive expense. 

Some have argued (and the LaMalfa v. PG&E lawsuit in part argues) that the importation of water from the Eel to the Russian by PG&E for over 100 years has resulted in downstream Russian River water users acquiring some sort of senior or protected right that can be used by those downstream users to stop PG&E’s removal of Scott Dam or against RVIT’s claim of senior water rights.  But there is not a single reported case that supports that claim and there are five cases that directly refute that claim.  

In general, California law makes clear that downstream users acquire no permanent or enforceable right to the continued availability of foreign or imported water. The importer of such water retains full ownership and control over its disposition and may lawfully cease importation, storage, or release at any time. Consequently, downstream users who have benefited from the importer’s surplus or return flows do so only by permission, and any use rights they acquire are inherently contingent on the upstream importer. The courts have emphasized that these rights are subject to the contingency that the supply may be terminated entirely at the will of the producer. This principle reflects a consistent judicial recognition that while foreign waters may be appropriated by downstream users, these uses do not give rise to claims against the importer, whose voluntary actions created the availability of the resource in the first place.  The following cases support this principle:

Stevens v. Oakdale Irrigation District (1939) 13 Cal. 2d 343 - Downstream appropriators’ land was riparian to a creek and utilized the water for irrigation.  Upstream, Oakdale Irrigation District permitted water to flow into the creek bed as seepage and to drain down to appropriators’ land.  While the appropriators obtained a permit to appropriate continuous flow, the district later built a dam to recapture the waste from the creek and deprived appropriators of the flow.  The court held that, as a general rule, the producer of an artificial flow is under no obligation to lower claimants to continue to maintain it.  At any time, the upstream user may forsake the practice, and lower users will not have acquired a right, either by appropriation or prescription, to continued downstream flow.  It also held that while rights may be acquired by lower proprietors in and to such portions of the foreign flow as have been abandoned by the producer and thus made available for other use, these rights are always subject to the contingency that the supply may be intermittent or may be terminated entirely at the will of the producer. 
Haun v. De Vaurs (1950) 97 Cal. App. 2d 841 - Action by downstream appropriators against upstream users, to restrain the upstream users from diverting water from a channel alleged to be a natural water course.  Plaintiffs were appropriators of specified amounts of water of the stream that were deemed foreign waters, which were waters that had been abandoned by an irrigation district and permitted to flow down a slough.  The district had entered into a contract with upstream users where the district sold to them the right to use any surplus water which the district might spill into a drain which connects with the slough.  The agreement did not affect the appropriative rights of the downstream users because those rights were always dependent on the right of the district to dispose of the water in any way it pleased, either through abandonment into the slough or another lawful disposition.  Therefore, the rights to use the district’s surplus water were conditional, as the district never promised any fixed amount and could stop releasing it at any time.  In so ruling, the court stated that the appropriative rights of respondents are not infringed by such acts of the district for such rights were at all times subject to the contingency that the supply of water available for the lower appropriator might be intermittent and might be even terminated entirely at the will of the district.  Such a decree was made under the law established in Stevens, and the appropriative rights were not established by the contract, for the appropriative rights were always subject to the right of the district to dispose of its surplus water in any way it chose. The upstream users were only constrained to not interfere with water that was naturally occurring in the stream, as the downstream appropriators were entitled to by permit. 
Lindblom v. Round Valley Water Co. (1918) 178 Cal. 450 - The upstream user for many years maintained a reservoir, impounding water with a dam at the head of North Canyon.  Sales of water were made from time to time to consumers at various points below the dam.  The plaintiff, downstream appropriator, was in possession of mining property in North Canyon, a short distance below the upstream user’s dam.  The action was brought upon the theory that downstream appropriator’s land was riparian to a natural stream running through North Canyon, and that the upstream user was controlling water impounded by its dam in such manner as to invade downstream appropriator’s riparian rights. Judgment was entered in favor of the upstream user.  The California Supreme Court held the downstream appropriator cannot compel the upstream user to maintain a continuous artificial flow in the stream.  Downstream users’ rights extend only to the natural flow that would have existed before the dam; minus the water the upstream user lawfully uses for its own beneficial purposes.
E. C. Horst Co. v. New Blue Point Min. Co. (1918) 177 Cal. 631 - Downstream appropriators owned land riparian to a river and used water that flowed over it.  Upstream users also owned land riparian to the water but had earlier forfeited the right to take any of the natural flow of the creek or river.  Downstream appropriators brought an action seeking to prevent upstream users from diverting. In addition to the natural flow of water, there was substantial "foreign water" which was put into the stream from other sources.  The court found that as the surplus waters would not, in the course of nature, reach the downstream appropriator’s land, they could not complain of being deprived of water later on.  There, the court stated, “the owner of an artificial watercourse is not bound to maintain the artificial stream for the benefit of those who have appropriated waters escaping therefrom. . . . In other words, the appropriator merely secures the corpus of the water thus escaping as personalty, but does not thereby secure or acquire the right to the continuous flow of such water.”
Crane v. Stevinson (1936) 5 Cal.2d 387 - Upstream landowner sought review of a judgment which declared downstream corporation the owner of certain rights to appropriate stated quantities of water.  At issue was the right of control and use of foreign water in the stream.  The court affirmed foreign waters were subject to appropriation, but in doing so noted, “where such waters have been brought into a stream as the result of abandonment by another appropriator, there is no way to compel him to continue such abandonment, necessarily affects the value of the subsequent appropriation right, but does not affect the existence of the right, subject to the limitation caused by the nature of the water supply in question.”  Although a downstream user may still acquire a right to appropriate abandoned water, if and when it exists, its permanency is not assured. Therefore, an upstream producer may discontinue the foreign flow at will. 
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